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n September 17, 1787, after
four months of deliberation
and compromise, the Federal

Convention concluded its business
in Philadelphia and forwarded a
copy of the proposed Constitution
to Congress for further action. Ac-
cording to the new plan of govern-
ment, nine states would have to
ratify the Constitution before it
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agreed that these institutions were
flawed, the authors of The Federal-
ist* held that the causes of human
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em democratic passion par excel-
lence. Publius does not condemn
any of these selfish impulses, or
even try to moderate them. For The
Federalist is confident that im-
provements and discoveries in "the
new science of politics" (No. 9) will
enable them to channel these



farmers, merchants, manufacturers,
etc. Since only commerce can give
this "variety and complexity to the
affairs of a nation" (No. 56), Publius
seeks to encourage a commercial
republic.

"Inventions of Prudence":
Representation and the
Separation of Powers

The second reason that a large
republic is more capable of self
government is that it attracts more
qualified representatives. In small
republics, such as the states, repre-
sentatives were drawn from small-
er, more homogeneous constituen-
cies and frequently did nothing
more than mirror the "local and
particular" views of the majority.
By contrast, in the extended repub-
lic, electoral districts would neces-
sarily be larger, increasing the like-
lihood that only the most "fit
characters" would be elected. And
once in office, these representatives
would "refine and enlarge" rather
than merely "reflect" their constitu-
ents' views. On the political level
then, the advantage of the large
republic consists in "the substitu-
tion of representatives whose en-
lightened views and virtuous senti-
ments render them superior to local
prejudices and schemes of injus-
tice" (No. 10). Nevertheless, Pub-
lius does not believe the large re-
public guarantees the election of
"enlightened statesmen." He recog-
nizes full well that such leaders
"will not always be at the helm."
Thus an additional advantage of the
large electoral district is that even if
less qualified men are chosen, the
sheer diversity of interests and
opinions which they represent, as
well as the necessity to compro-
mise in order to obtain a legislative
majority, will compel them to en-
large their views. So, by virtue of
the "refined" representation which
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In one of the longest statements on human nature in The Federalist,
Publius suggests that human nature partakes of both the admirable and
the base and that republican government would be indefensible if men
were simply degenerate.

the large republic encourages, self
government becomes good govern-
ment. It is for this reason that Pub-
lius makes representation the sine
qua non of republican government.
Republican government is nothing
moreand nothing lessthan a
government in which "a scheme of
representation takes place" (No.
10).

If the extended republic makes
possible a certain kind of represen-
tation, representation in turn makes
possible the principle of separation
of powers. In a pure democracy,
where the people exercise all politi-
cal power directly, no such division
of legislative, executive and judicial
powers is possible. Publius, citing
Thomas Jefferson, regards the con-
centration of political power in the
same hands as the very "definition
of despotic government" (No. 48).

Publius does not claim to have
discovered the separation of pow-
ers, but the Constitution does modi-
fy the principle significantly. Prior
to 1787, the separation of powers
was part of the theory of the mixed
regime. According to this older
view, which was given its fullest
practical embodiment in the Roman
Republic and later the British Con-
stitution, political power was par-
celled out to diff-rent hereditary
classes in society. For example, in
England, the monarch exercised ex-
ecutive power while the aristocracy
and democracy shared legislative
powers. By distributing political
powers among these hereditary
classes, the theorists of the mixed
regime hoped to secure the benefits
of monarchy, aristocracy and de-
mocracy while avoiding their de-
fects.

What makes the American Con-
stitution unique is that it severs the
separation of powers from the sep-
aration of classes or orders. Instead
the Constitution establishes a dem-
ocratic republic in which every

127

branch of governmentand not
just the lower house of the legisla-
turerepresents the people. Within
this wholly democratic framework,
Publius hopes to secure the advan-
tages of a mixed regime. As he
explains in No. 37, by creating a
single executive, independent of
the legislature, the Constitution en-
courages energy and dispatch in
that branch. Similarly, by reducing
the size of the Senate and extending
its term of office, the Constitution
promotes certain other aristocrat-
ic qualitiesstablity, wisdom, dig-
nityso often lacking in popular
governments. In this way, the sepa-
ration of powers by itself approxi-
mates the virtues of a mixed regime
while remaining true to its republi-
can form.

Still, the main purpose of the
separation of powers is to prevent
one branch from encroaching upon
the powers of the others. According
to Publius, the greatest danger to
liberty in a "representative repub-
lic" comes not from the executive,
but from the legislature. Because its
constitutional powers are broader,
and because it controls the raising
and spending of money, the legisla-
ture stands in need of the greatest
checks. "The provision for defense
must ... be made commensurate to
the danger of attack" (No. 51). Ac-
cordingly, the Constitution divides
legislative power between the two
houses of Congress, each elected
independently of the other and re-
sponsible to different (though dem-
ocratic) constituencies. As a further
precaution, the Constitution equips
the executive with one-sixth of the
legislative power through the veto.
Finally, the Constitution encour-
ages an independent judiciary to
insure the impartial administration
of the laws. By giving to each
branch "the necessary constitution-
al means, and personal motives to
resist the encroachments of the
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others" (No. 51), the Constitutio;s
puts teeth into the principle of sep-
aration of powers. Here again Pub-



The states retained full sovereignty
over their internal affairs and were
represented equally in the federal
alliance. Confederalism was a vital
component of the small republic
tradition, according to which only
the state governments could pre-
serve republican liberty.

But in 1787, a new generation of
Americans, having witnessed first-
hand the defects of state sovereign-
ty under the Articles of Confedera-
tion became convinced a
modification of the traditional fed-
eral principle was necessary if lib-
erty was to be secure. Accordingly,
the new federal principle invented
at the Constitutional Convention
forms a mean between confedera-
tion based on state sovereignty and
a consolidated central government
based on national sovereignty. The
Constitution, Publius concedes, is
"partly federal, partly national"
(No. 39).

But is it "sufficiently federal" to
preserve the republican liberty? In
Federalist No. 39, Publius examines
the new government from five dif-
ferent perspectivesits founda-
tion, sources of power, operation
and' extent of powers, and the
amendment processto convince
his critics that it is "sufficiently
federal." His discussion makes it
clear the extent to which federal-ismin its contemporary mean-
ingsuffuses the political order.

Starting with the amendment
process, Publius argues that the
foundation of government is a fed-
eral act since the Constitution rests
on the unanimous consent of the
people in the states. No state can be
compelled to join the Union with-
out its consent.

Considering next the sources
from which the ordinary branches
of government are derived, Publius
concludes that they are mixed. The
House of Representatives is nation-
al because it represents the people
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Though written in haste, under the pressure of editorial deadlines,
The Federalist was from the outset regarded as the most authoritative
explication of the princples underlying the Constitution.

and not the states. On the other
hand, the Senate, especially as orig-
inally conceived, is the most "feder-
al" branch, since it represents each
state equally regardless of its size
or population. Because the presi-
dent is chosen by the Electoral Col-
lege, rather than by direct popular
vote, Publius regards the source of
executive powers as essentially fed-
eral. Indeed, it is worth noting that,
even today, there is no federal of-
fice which is elected by a simple
majority of the people as a whole.

Turning next to the operation of
the new government, Publius con-
cedes it is unambiguously national.
The federal government will have
the power to legislate directly over
individuals. Publius regards this
provision as essential, for the gov-
ernment would not be a govern-
ment if it lacked the power to legis-
late and enforce its decisions.

The amending power Publius
considers partly federal and partly
national. Although the states have
the power to alter the Constitution,
the amendment process does not,
as traditional federal theory would
have it, require the unanimous con-
sent of the states By contrast with
the ratification process, the sover-
eignty of the dissenting states is
here breached.

Finally, "perhaps most impor-
tantly, federalism provides some
check" upon the extent of national
powers. Since the federal govern-
ment is "an incomplete" national
government, the states are neces-
sary to perform those tasks which it
is inconvenient or undesirable for
the federal government to perform.
The federal principle holds that the
absorption of these powers by the
federal government would danger-
ously concentratc political power.

It is true that the Constitution
does not explicitly enumerate
which powers are reserved to the
states. For this reason, the division
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between state and federal jurisdic-

buimT 1n, the division


